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Introduction:  Questions 


1  It  has  been  suggested  that  the  Anglo-Saxon  legal  system  of  common  law  in  fact 
bears  greater  resemblance  to  the  Roman  legal  system  than  the  Continental  systems  of 
civil  law.  Comment. 

2.  As  appears  from  the  readings,  the  civil  law  has  often  been  described  by  its 
proponents  as  a  universal  and  ahistorical  legal  system.  Comment. 

3  The  history  of  the  civil  law  tradition  shows  that  this  tradition  extends  far  beyond, 
(timewise,  both  in  the  past  and  in  the  future,  as  well  as  geographically)  any  one 
particular  nation  state.  What  then  is  the  role  of  the  state  with  respect  to  law  in  this 
tradition'^ 

4.  With  XXth  century  modernization  of  transportation  and  communication,  the  legal 
systems  of  the  Western  world  have  gradually  rid  themselves  of  their  respective 
idiosyncrasies  to  become  more  alike  in  their  rules  and  structure.  In  this  context  of 
steady  homogenization,  is  there  any  present  value  to  looking  back  in  history  and 
tracing  the  distinct  evolutions  of  distinct  legal  systems?  To  the  extent  that  one  would 
want  to  maintain  a  distinction  between  the  civilian  and  common  law  traditions,  what 
would  this  distinction  boil  down  to'i' 

5.  Describe  the  difference  between  private  and  public  law  from  a  civilian  perspective 

6.  How  does  a  civil  code  differ  from  a  code  of  common  law  such  as,  say,  the  criminal 
code? 
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Ua)  *‘Patrimonv”:  Questions 


1  What  is  the  conceptual  and  practical  significance  of  the  patrimony  at  civil  law? 

2  Given  what  you  know  about  the  distinction  between  patrimonial  and  extra- 
patrimonial  rights  and  obligations,  would  you  classify  the  right  to  -  and  obligation  to 
pay  -  alimony  as  patrimonial,  extra-patrimonial,  or  somewhere  in  between^  What 
about  the  right  to  -  and  obligation  of  -  compensation  in  cases  of  libeP 
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Ubl  “Rieht”  and  “Abuse  of  Rieht’’;  Questions 

1 .  What  view  of  rights  underlies  the  doctrine  of  abuse  of  right?  Is  this  view  consistent 
with  the  civil  law  tradition?  If  not,  is  it  possible  to  rethink  the  doctrine  in  a  way  that 
would  reconcile  it  with  the  civil  law  tradition'^  You  may  wish  to  draw  on  Houle  v. 
B.C.N.  and  National  Bank  of  Canada  v.  Soucisse  for  this  purpose. 

2.  Planiol  and  Ripert  wrote  {Trade  pratique  de  droit  civil  frangais,  vol.  VI,  §537 
(1952))  of  the  Roman  Law  on  abuse  of  right: 

While  there  are  in  the  Digest  formulas  which  ...are  such  as  to  suggest  that  Roman 
junsts  considered  that  a  person  could  not  be  liable  for  damage  caused  to  another  while 
exercising  a  nght,  other  texts  show  that  these  jurists  refused  to  accept  the  use  of  a  nght  so  as 
to  cause  harm  to  another. 

What  could  “causing  harm  to  another”  mean  here'i^ 

3.  In  Houle  v.  B.C.N. ,  L’Heureux-Dube  J.  describes  three  theories  of  abuse  of  right, 
which  she  calls  “individualist”,  “social  function”  and  “reasonable  exercise  of  rights” 
How  do  the  last  two  differ? 

4.  How  would  one  go  about  arguing  that  the  C.C.L.C.  provides  for  abuse  of  right  on  the 
basis  of  the  code  articles  which  appear  in  the  readings  for  this  section‘d  Compare  the 
treatment  of  abuse  of  right  in  the  C.C.L.C.  with  that  in  the  C.C.Q. 

5.  How  would  you  argue  a  case  of  anticipatory  breach  of  contract  at  civil  law? 
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2.  The  Classification  of  ObliHations:  Questions 


1  What  is  the  difference  between  personal  and  real  rights? 

2.  Explain  how  it  is  that  personal  rights,  personal  obligations,  and  real  rights  are  found 
in  one’s  patrimony,  but  not  real  obligations. 

3.  How  does  a  personal  obligation,  the  performance  of  which  is  guaranteed  by  way  of 
hypothec  (arts.2660ss  C.C.Q.)  differ  from  a  real  right  in  the  object  of  the 
performance? 

4.  What  is  the  right  cause  of  action  in  the  Kravitz  and  Wabasso  decisions?  Can  there  be 
more  than  one  “right”  cause  of  action?  Should  the  plaintiff  be  allowed  pick  which 
ever  cause  of  action  suits  him/her  best? 

5.  Art.  1372  C.C.Q.  now  replaces  art.  983  C.C.L.C.  The  exact  wording  of  art.  1372 
C  C.Q.  was  the  object  of  much  debate  in  the  Quebec  legislature.  Two  alternative 
wordings  were  proposed  and  rejected  before  the  current  version  of  art,  1372  C.C.Q. 
was  finally  adopted.  The  first  is  contained  in  art.  3  of  the  Rapport  de  Toffice  de 
revision  du  Code  civil  (O  R.C.C.),  the  second  appears  at  art  1369  of  Bill  125.  which 
reads: 


1369.  L’obligation  nait  du  contrat  et  de  tout  acte  ou  fait  auquel  la  loi  attache 
d’authorite  les  effets  d’une  obligation.  (Obligations  emanate  from  contract 
and  from  all  acts  to  which  the  law  attaches  obligatory  effects.) 

The  following  is  a  “Commentaire”  on  art.  1369  provided  by  the  Quebec  legislature: 


This  article  deals  with  the  sources  and  characteristics  forms  of  obligations.  The  first 
paragraph  recognizes  that  obligations  emanate,  admittedly,  from  contracts  as  their 
source  par  excellence  but  also  more  generally  from  any  act  or  fact  to  which  the  law 
attaches  obligatory  effects,  thereby  including,  inter  alia,  the  other  sources;  civil 
responsibilit>’,  negotionum  gestio,  reception  of  what  is  not  owed  and  unjustified 
enrichment  In  accordance  with  modem  doctnne,  this  article  abandons  completely 
the  traditional  classification  of  sources  of  obligations  found  at  art.  983  C.C.L.C., 
namely,  “contracts”,  “quasi-contracts”,  “delicts”,  “quasi-delicts”and  “the  law  alone”, 
which  classification  had  been  strongly  criticized  for  being  artificial  and  a  source  of 
useless  confusion.  The  Office  of  Revision  of  the  Civil  Code  had  suggested  in  art. 3  of 
Its  proposals  to  retain  only  two  principal  sources  of  obligations,  the  contract  and  the 
law,  thereby  suggesting  that  they  are  distmct.  This  proposal  was  not  implemented 
because  it  opened  itself  to  the  criticism  that  while  the  contract  indeed  creates 
obligations,  it  does  so  only  insofar  as  the  law  provides  it  with  this  quality 
Consequently,  everything  can,  at  the  limit,  be  brought  under  the  cover  of  “the  law” 
in  this  way,  with  the  result  that  the  dual  distinction  proposed  by  the  Office  seemed 
quite  artificial. 
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Questions  fcont’d) 


Comment  on  the  legislative  history  of  art.  1372  C.C.Q.  Do  art.  983  C.C.L.C.,  art  3 
O  R  C  C.,  art.  1369  Bill  125,  and  art.  1372  C.C.Q  reflect  different  philosophical 
underpinnings  or  is  their  difference  merely  technical  Which  of  these  four  versions  is  truest 
to  the  civilian  spirit'^  Explain 


t, 
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3.  The  Effects  of  Obligations:  Questions 

1  Why  is  specific  performance  so  important  in  civil  law?  Do  money  damages  have  any 
raison  d'etre  at  civil  law? 

2  Are  all  kinds  of  obligations  amenable  to  an  order  of  specific  performance  in  the 
event  of  their  violation?  In  what  cases  will  civilian  courts  refuse  to  order  specific 
performance‘s 

3.  Some  writers  have  suggested  that  the  French  astreinte  reflects  a  stronger  concern  for 
the  binding  force  of  obligations  than  the  Quebec  system.  Do  you  agree's 

4.  How  do  you  explain  the  different  treatments  of  conventional  obligations  to  pay  a 
sum  of  money  and  judicial  orders  to  pay  such  sums  under  arts.  1077  and  1078.1 
C.C.L  C.,  which  read  as  follows; 

Art.  1077  The  damages  resultmg  from  delay  in  the  payment  of  money,  to  which  the 
debtor  is  liable,  consistent  only  of  interest  at  the  rate  legally  agreed  upon  by  the  parties, 
or,  m  the  absence  of  such  agreement,  at  the  rate  fixed  by  law  These  damages  are  due 
without  the  creditor  bemg  obliged  to  prove  any  loss.  They  are  due  from  the  day  of  the 
default  only,  except  m  the  cases  where  by  law  they  are  due  from  the  nature  of  the 
obligation. 

Art.  1078.1  The  amount  awarded  by  judgment  for  mexecution  of  an  obligation,  except 
that  contemplated  m  article  1077,  bears  interest  at  the  legal  rate,  or,  where  such  is  the 
case,  at  the  rate  lawfully  agreed  between  the  parties,  from  the  date  of  the  institution  of 
the  action. 

5  Comment  on  the  changes  to  the  law  of  remedies  effected  by  the  C.C.Q. 

6  Specific  performance  is  the  primary  remedy  for  breach  of  contract  in  many  civilian 
jurisdictions.  Does  it  automatically  follow  that  property  passes  at  the  moment  of 
contract  formation  (rather  than  contract  performance)  in  these  jurisdictions? 
Conversely,  does  the  protection  of  property  (as  opposed  to  personal)  rights 
necessarily  call  for  a  remedy  of  specific  performance  over  damages? 


